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With more than a decade of existence, the Islamic 
State, commonly known as ISIS (Islamic State of Iraq 
and Syria), is an Iraqi subsidiary offshoot of Al-Qaeda, 
that abets the Iraqi Sunni Muslim minority against 
the Shia majority of the country1. The militant, ji-
hadist group mostly operates in northern Iraq and 
northwestern Syria, while the level of support that it 
still enjoys from the Sunni Arab community, which 
confront the -under Shiite command- government 
of Baghdad, has enabled it to conquer vast swathes 
of previously state-run territory in Syria and Iraq. 
The existential threat of the Islamic radicalism 
set new rules of interpreting security, since it re-
modelled the geopolitical system and established 
a criminal conservative regime that marked the 
most fierce era of international terrorism. In partic-
ular, the actions of the terrorist group of ISIS were 
not limited to the grounds of Iraq and Syria, but also 
spread to the West and mostly Europe, where they 
caused hundreds of victims. Despite the deple-
tion noted in the power of ISIS and the significant 
territory loss, ISIS still wreaks havoc and consists a 
growing menace to the lives of Yazidis, moderate 
Sunni Muslims, Shia Muslims, Kurds, Christians and 
Jews2.
1 Ghosh B., ISIS: A Short History, The Atlantic 
Magazine, 2014, Available at http://www.the-
atlantic.com/international/archive/2014/08/isis-a-
short-history/376030/ 
2 Scharf M., How the War against ISIS Changed 
International Law, 48 Case W. Res. J. Int’l L. 15, 2016, 
Examining ISIS actions
ISIS systematically tortured and murdered civil-
ians, forced them to convert their religion, sexually 
assaulted women, enslaved and forcibly transport-
ed them, used children as human shields in skir-
mishes, persecuted groups based on their religion 
and ethnicity and committed “inhumane acts of a 
similar character intentionally causing great suf-
fering, or serious injury to body or to mental or 
physical health3”. For a state actor, the above-men-
tioned would translate into severe violations of in-
ternational law, amounting to war crimes, crimes 
against humanity and even genocide. However, 
before examining the possible legal approach to 
the criminal conviction of the quasi-state actor, it 
is of the utmost importance that ISIS’s actions be 
presented. This paper will explicate ISIS actions 
and legal response only in terms of war crimes and 
crimes against humanity, without expanding on 
the crime of genocide and in territories other than 
Syria and Iraq. 
War crimes and crimes against humanity 
The concept of war crimes was developed in 
the end of the 19th century and the beginning of 
the 20th, with the codification of the international 
humanitarian law (IHT) or in other words, the law 
p.22
3 Rome Statute of the ICC, art.7 “Crimes against 
Humanity” 
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of armed conflict4. What started with the Geneva 
Convention of 1864 and followed with the Hague 
Conventions of 1899 and 1907 to result in the Ge-
neva Convention of 1949 and the two Additional 
Protocols of 1977, was the effort made by the in-
ternational community to form its legal landscape 
in terms of the law of armed conflict. In spite of the 
absence of a single document in international law 
that codifies all war crimes, a list of such is included 
in IHT, international criminal law treaties and in cus-
tomary international law5. 
The article 8(2) of the Rome Statute of the Inter-
national Criminal Court (hereinafter ICC) , describes 
war crimes as [..] any grave breaches of the Geneva 
Conventions of 1949; other serious violations of 
the laws and customs applicable in international 
armed conflict; serious violations of Article 3 com-
mon to the four 1949 Geneva Conventions, related 
to armed conflict not of an international character; 
other serious violations of the laws and customs 
applicable in armed conflict not of an international 
character6; Two major elements are contained in 
war crimes, namely the contextual (international/
non international armed conflict) and the mental 
(intent and knowledge with regards to the individ-
ual act and the contextual element). 
At the International Military Tribunal (IMT) in 
Nuremberg, the crimes against humanity were 
prosecuted for the first time. During the following 
years, the definition of those crimes was enriched, 
through the jurisdictions of the International Crim-
inal Court, the International Criminal Tribunal for 
4 United Nations Office on Genocide Prevention 
and the Responsibility to Protect. War Crimes. Avail-
able at http://www.un.org/en/genocidepreven-
tion/war-crimes.html
5 This source of law sets as obligatory and gen-
erally binding (meaning not limited only to the 
states that have signed, ratified or acceded to the 
relevant treaties) the norms arising from established 
state practice Malcolm N. Shaw, International Law 
80, 5th ed., Cambridge, 2003 and in our case, im-
poses an obligation to investigate and prosecute 
serious violent crimes against the person. A nar-
rower category of the above-mentioned crimes are 
the “international crimes”. For a detailed description 
see Schabas W., Punishment of Non-State Actors in 
Non-International Armed Conflict, 26 Fordham Int’l 
L.J. 907, 2002, p.910
6 ICC Statute, Article 8(2)
the former Yugoslavia7 (ICTY) and the International 
Criminal Tribunal for Rwanda. The most compre-
hensive definition of the Crimes against Humanity 
is codified in article 7 of the Rome Statute of the 
ICC. In this article, various acts are listed, includ-
ing, inter alia, murder, extermination, enslavement, 
forcible transfer of population, imprisonment, tor-
ture, rape, sexual slavery, enforced disappearance 
of persons, persecution against any identifiable 
group or collectivity on political, racial, national, 
ethnic, cultural, religious, gender grounds and 
other inhumane acts of a similar character inten-
tionally causing great suffering, or serious injury to 
body or to mental or physical health, committed as 
part of a widespread or systematic attack directed 
against any civilian population, with knowledge of 
the attack8.
Prosecuting ISIS
International criminal law was unprepared to 
deal with the unspeakable barbarity of ISIS’s actions. 
Nevertheless, a composition, throughout the years, 
of legal documents of international positive law, 
ascribes criminal liability both to individuals and 
states in non-international armed conflict, under 
certain circumstances. In particular, responsibility 
to the latter can be attributed by if an international 
crime is committed by a state organ, a parastatal 
mechanism or an actor that either functions as a 
de facto state organ or it has usurped the state’s 
power. Therefore, criminal liability can be ascribed 
to a state as meaning that the international crime 
was committed in the name of the state, but it is 
individuals that will be trialed by the ICC and not 
the state itself9. Therefore, international law can be 
7 The ICTY in the Tadic case stated that the in-
ternational recognition or formal status of a de jury 
state, or by a terrorist group or organisation is not 
a prerequisite for committing crimes against hu-
manity. See the case IT-91-1-T (7 May 1997), “Opin-
ion and Judgement”, Int’l Crim.Trib. for the Former 
Yugoslavia, p.654, Prosecutor v.Tadic. Available at 
http://www.icty.org/case/tadic/4 and Mantilla Y., 
ISIS’s International Crimes and Jus Cogens Norms: 
The Protection of Human Rights in Times of Global 
Terrorism, 11 Liberty U. L. Rev. 451, 2016, p.466
8 For the full list of acts comprising crimes 
against humanity: ICC Statute, Article 7
9 Kaçaj, E. (2018). Interrelationship Between 
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applicable to the case of ISIS, if the latter is either 
officially accepted as a state actor or as quasi-state 
one and through individual criminal responsibility 
of its members. In the first option, an unprecedent-
ed challenge to the transformation of the interna-
tional security environment is lurking and thus, ISIS 
associates are being individually prosecuted. Yet, in 
that case, precautions should be taken by the na-
tion-states, due to the complex circumstances of 
the persecution10. In the case where prosecution of 
perpetrators is left on domestic forums, ideological 
and legal barriers will emerge. The above barriers 
are justified by the decisive influence of Islamic Law 
in national legislation and by the fact that domestic 
anti-terror statutes do not cover crimes committed 
in ISIS held territories11. The significance of Islamic 
Law can also be found in the grounds of ascrib-
ing criminal liability to ISIS12 through this particu-
lar source of law. Based on its provisions, ISIS can 
also be convicted for the crime of “qisas”, meaning 
crimes against individuals, including such acts as 
homicide and crimes against mankind13. 
State and Individual Criminal Responsibility in 
International Law - Human Rights Brief. Human 
Rights Brief. Available at: http://hrbrief.org/2018/01/
interrelationship-state-individual-cr iminal-
responsibility-international-law/
10 On this case, Human Right Watch comment-
ed that fundamental rights should be protected 
(i.g right to a fair trial). The legal landscape in Iraq 
is hindered by the weak judicial apparatus, which 
is problematic in terms of prioritising criminal acts, 
by the lack of judicial reckoning and of a dedicated 
enforcing mechanism,. For more, see Human Rights 
Watch. Iraq: Flawed Prosecution of ISIS Suspects 
Undermines Justice for Victims. Available at https://
www.hrw.org/news/2017/12/05/iraq-flawed-pros-
ecution-isis-suspects 
11 Kenny C., Prosecuting Crimes of International 
Concern: Islamic State at the ICC, 33 Utrecht J. Int’l 
& Eur. L. 120, 2017, p.121
12 Winsor, B.(2014). 10 Ways ISIS Is Violating The 
Laws Of Islam. Business Insider, Available at http://
www.businessinsider.com/muslims-using-sharia-
law-against-isis-2014-10#ixzz3Hl0rCUga 
13 The “qisas” consist one out of three general 
classes of crimes within Islamic Law along with 
the “hudud” (crimes against God), and the “ta’zir” 
(crimes against the interest of the public). Male-
kian, F., Principles of Islamic International Crimi-
Considering the sources of law that ISIS violat-
ed, naming international law and Islamic Law, the 
terrorist organisation can be prosecuted through 
three different ways for the crimes committed in 
the territories of Iraq and Syria14: “1) before the do-
mestic courts of Iraq and Syria; 2) before the Inter-
national Criminal Court; 3) before an ad hoc tribu-
nal”.
The obstacles in trialing ISIS under the authority 
of national governments have to do with the dif-
ferences between legal systems with regard to the 
gravity of the offences under each criminal code 
and also with the flawed criminal justice system 
of Iraq (Iraqi High Tribunal)15. While many Iraqis are 
wishing for an ICC indictment, their wish is partially 
on vain. Since the country is not a signatory to the 
Rome Statute that created the ICC, the latter has no 
jurisdiction16 there when it comes to ISIS fighters-
citizens of Iraq (or Syria)17. As a treaty-based insti-
nal Law: A Comparative Search. Brill, JSTOR, 2011, 
p.344-46, as used in Veintimilla J., Islamic Law and 
War Crimes Trials: The Possibility and Challenges 
of a War Crimes Tribunal against the Assad Regime 
and ISIL, 49 Cornell Int’l L.J. 497, 2016, p.501
14 as exactly, Waltman G., Prosecuting ISIS, 85 
Miss. L.J. 817, 2016, p.834
15 Karadsheh, J. and Jackson, C. (2017). Bring-
ing ISIS to justice for crimes against Yazidis. CNN, 
Available at https://edition.cnn.com/2017/10/11/
middleeast/isis-yazidi-war-crimes-tribunal-investi-
gation/index.html
16 The preconditions to the exercise of jurisdic-
tion by the ICC are named in Article 12, par.1 and 
2 of the ICC Statute, where it is stated that “A State 
which becomes a Party to this Statute thereby ac-
cepts the jurisdiction of the Court with respect to 
the crimes referred to in article 5” and “In the case 
of article 13, paragraph (a) or (c), the Court may ex-
ercise its jurisdiction if one or more of the following 
States are Parties to this Statute or have accepted 
the jurisdiction of the Court in accordance with 
paragraph 3”, correspondingly. 
17 Foreign fighters from ICC member countries 
could be tried, though, by the ICC. See Keating J., 
Why It’s So Hard to Prosecute ISIS for War Crimes, 
SIATE, 2015, Available at http://www.slate.com/
news-and-politics/2018/02/how-assad-keeps-
getting-away-with-massacres-in-full-view-of-the-
world.html
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tution, its role is complementary18 and it can only 
intervene where there are no national proceedings 
occurring in States with jurisdiction, or where such 
States are unable or unwilling genuinely to investi-
gate or prosecute19. This complimentary role of ICC 
18 The issues of admissibility of the iCC are 
named in Article 17, par.1 and 2 of the ICC Statute, 
where it is stated that “Having regard to paragraph 
10 of the Preamble and article 1, the Court shall 
determine that a case is inadmissible where: a)
The case is being investigated or prosecuted by a 
State which has jurisdiction over it, unless the State 
is unwilling or unable genuinely to carry out the 
investigation or prosecution; b)  The case has 
been investigated by a State which has jurisdiction 
over it and the State has decided not to prosecute 
the person concerned, unless the decision resulted 
from the unwillingness or inability of the State gen-
uinely to prosecute; c) The person concerned has 
already been tried for conduct which is the subject 
of the complaint and a trial by the Court is not per-
mitted under article 20, paragraph 3; d) The case is 
not of sufficient gravity to justify further action by 
the Court” and “In order to determine unwillingness 
in a particular case, the Court shall consider, having 
regard to the principles of due process recognised 
by international law, whether one or more of the 
following exist, as applicable: a)  The proceedings 
were or are being undertaken or the national de-
cision was made for the purpose of shielding the 
person concerned from criminal responsibility for 
crimes within the jurisdiction of the Court referred 
to in article 5; b) There has been an unjustified de-
lay in the proceedings which in the circumstances 
is inconsistent with an intent to bring the person 
concerned to justice; c) The proceedings were not 
or are not being conducted independently or im-
partially, and they were or are being conducted in 
a manner which, in the circumstances, is inconsist-
ent with an intent to bring the person concerned 
to justice”, correspondingly.
19 The Prosecutor v William Samoei Ruto, Henry 
Kiprono Kosgey and Joshua Arap Sang (Judgment 
on the Appeal of the Republic of Kenya Against 
the Decision of Pre-Trial Chamber II of 30 May 2011, 
“Decision on the Application by the Government 
of Kenya Challenging the Admissibility of the Case 
Pursuant to Article 19(2)(b) of the Statute”, ICC-01
/09-01/11-307 (30 August 2011) par.41., as cited in 
Kenny C., Prosecuting Crimes of International Con-
frequently clashes with state sovereignty, since it is 
considered external interference in a domestic fact 
and thus, it is not welcomed. As a last resort, an ad 
hoc tribunal could only be established by the UN 
Security Council. Yet, more issues could emerge in 
respect of the type of this tribunal, considering the 
sui generis entity of ISIS. Is a hybrid-international 
tribunal the solution, with Islamic Law as the sub-
stantive law of this tribunal? To fill the legal gap, the 
Commission for International Justice and Account-
ability (CIJA) proposed an alternative, calling for 
the establishment of a specialised ISIS tribunal in 
Northern Iraq20, while another option foresaw the 
creation of a war crimes tribunal against ISIS21.
Collecting Evidence
The terrorist organisation published abhorrent 
videos filmed by its militants, displaying atrocities, 
such as massive killings and tortures, as part of its 
media propaganda22. This particular footage was 
examined by Human Rights Watch, which later on 
released a report including testimonies by over 
100 victims and survivors of ISIS heinous attacks, 
during 2014-201523. 
Responding to this report and in order to as-
cribe justice, the UN Security Council unanimously 
adopted the resolution 237924 on September 2017. 
The document, inter alia, authorised UN investi-
gators to assist Iraq preserve evidence that may 
cern: Islamic State at the ICC, 33 Utrecht J. Int’l & 
Eur. L. 120, 2017, p.121
20 Karadsheh, J. and Jackson, C. (2017). Bring-
ing ISIS to justice for crimes against Yazidis. CNN, 
Available at https://edition.cnn.com/2017/10/11/
middleeast/isis-yazidi-war-crimes-tribunal-investi-
gation/index.html
21 Veintimilla J., Islamic Law and War Crimes Tri-
als: The Possibility and Challenges of a War Crimes 
Tribunal against the Assad Regime and ISIL, 49 Cor-
nell Int’l L.J. 497, 2016, p.508
22 Winsor, B. (2014), Footage Shot By ISIS Shows 
One Of Its Most Horrific War Crimes In Detail. Busi-
ness Insider. Available at http://www.businessin-
sider.com/footage-shot-by-isis-shows-its-horrific-
war-crimes-in-detail-2014-11
23 Human Rights Watch. (2017). Flawed Justice 
| Accountability for ISIS Crimes in Iraq. Available at: 
https://www.hrw.org/report/2017/12/05/flawed-
justice/accountability-isis-crimes-iraq
24 S/RES/2379 (2017) UNSC
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consist war crimes, crimes against humanity and 
genocide, committed by extremists of ISIS25. The 
main purpose of the document was to mark the 
beginning of a thorough research, through an In-
ternational Independent Investigative Mechanism 
(IIIM), that would lead to a list of actions of human 
savagery. However, the Security Council trans-
ferred the decision to the Iraqi government and 
handled the punishment of war crimes perpetra-
tors to the Iraqi Criminal Penal Code and national 
counter-terrorism laws. As a result, the prosecution 
of ISIS perpetrators was orchestrated by the Iraqi 
government (in Baghdad) alongside the Kurdistan 
Regional Government (KRG, in Erbil).
Iustitia, quo vadis?
Bringing ISIS to justice for its criminal modus 
operandi seems a challenging thought. The dodge 
that ISIS takes advantage of is its nature as a quasi-
state actor. For an actor that abides with no rules, 
justice, though possible, would be of no long-term 
significance. The non-state entity of ISIS is subject 
to prosecution for war crimes and crimes against 
humanity as crimes of international law commit-
ted in non-international armed conflict. A system-
atic violent behavior is more or less expected from 
a terrorist actor with a virulent ideology that cares 
for nothing but dominance, however, impunity 
should not be correspondingly expected. Criminal 
jurisdiction should be ascribed to violent actors26 
25 Nichols, M. (2017). U.N. team to collect evi-
dence of Islamic State crimes in Iraq. Reuters, 
Available at https://www.reuters.com/article/
us-mideast-crisis-iraq-un/u-n-team-to-collect-ev-
idence-of-islamic-state-crimes-in-iraq-idUSKCN1B-
W26J
26 ISIS is not considered the solemn perpetrator 
of war crimes, since during the 9-month battle of 
Mosul, both the U.S and Iraq used non-proportion-
al weapons that caused thousands of casualties. 
The U.S aligned with the Iraqi government to wrest 
control of the city and trained the 16th Division of 
the Iraqi army. Their common response was ex-
pressed through bombing campaigns and human 
rights abuses against Sunni civilians and suspected 
members of ISIS attempting to flee the city. The 
U.S argued that the force used can be justified in 
cases where a government is unable or unwilling 
to suppress the threat posed by non-state actors 
including but not limited to ISIS, who in the name 
of international security, demonise the ethics of 
law of war.
The ambiguous application of international 
law in non-state actors and the lack of national 
strategies for ISIS prosecution are impediments to 
the legitimate expectation for a legal response. If 
prosecutions and convictions target solemnly the 
politically motivated murders of Shia, Yazidi, and 
Christians, they will allow for the existing sectarian 
narrative to be augmented and for ISIS-like groups 
to emerge and exploit the divisions and eventually, 
to fill the vacuum27. A terror once represented by 
al-Qaeda is now finding expression through ISIS. 
The enemy for some simply changes faces, howev-
er the purpose remains the same; an eternal strug-
gle for land, oil and dominance, the “golden fleece” 
that every ambitious insurgent pursues.
operating within its borders. For more see Human 
Rights Watch. (2017). Iraq: US-Trained Forces Linked 
to Mosul War Crimes. Available at https://www.
hrw.org/news/2017/07/27/iraq-us-trained-forces-
linked-mosul-war-crimes and Deeks A., Unwilling or 
Unable: Toward a Normative Framework for Extra-
territorial Self-Defense, 52 VA. J. Int’l L.483, 2012, p. 
487 as cited in Scharf M., How the War against ISIS 
Changed International Law, 48 Case W. Res. J. Int’l 
L. 15, 2016, p.17-18
27 Coker, M., Schmitt, E. and Callimachi, R. (2017). 
With Loss of Its Caliphate, ISIS May Return to Guer-
rilla Roots. nytimes.com, Available at https://www.
nytimes.com/2017/10/18/world/middleeast/is-
lamic-state-territory-attacks.html
